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I. INTRODUCTION

This matter comes before the Public Service Commission of South Carolina

("Commission" or "PSC") on the Petition for Rehearing or Reconsideration ("Petition")

of Order No. 2008-96 ("the Order") filed by Utilities Services of South Carolina,

Incorporated ("USSC" or "the Company"). For the reasoning stated in the following

paragraphs, the Petition is denied and dismissed in part.

The Company's Application indicated that it provides water supply and

distribution services to 6,854 residential and commercial customers, and wastewater

collection and treatment services to 376 residential and commercial customers. USSC

last received a revenue increase of $614,708 pursuant to Order No. 2006-22, dated

January 19, 2006. Based on the proposed orders submitted by the parties in the current

docket, the Company sought approval of additional revenues of $772,965. We denied the

increase request in Order No. 2008-96, dated February 11, 2008. USSC asks us to

reconsider this Order.
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In its Petition, the Companyraises numerousgroundsfor reconsiderationbut

essentiallyassertsthat all of its expenditureswere reasonablebecausethey have been

auditedby the Office of RegulatoryStaff and not challengedby a party of record,and

thereforeshouldbe recoverable. However,asthe SouthCarolinaSupremeCourt stated

in Hilton Head Plantation Utilities v. Public Service Commission of South Carolina, 312

S.C. 448, 441 S.E. 2d 321 (1994): "In order to reach a conclusion, the Commission had

the duty to believe or disbelieve evidence submitted. The Commission sits like a jury of

experts." 441 S.E. 2d at 323. In our Order, No. 2008-96, this Commission held that the

Company failed to meet its burden of proof in a number of particulars, and we decline to

alter our findings except where specifically noted in response to the Company's Petition.

The Company's arguments for reconsideration are addressed below.

II. CAPITAL IMPROVEMENTS AND PLANT INVESTMENTS

The Company contends the Commission erred in concluding that USSC did not

meet its burden of proof because the Company's witnesses could not substantiate the

claimed capital improvements and plant investments made since its last rate case. See

Order at pp. 4, 11-13, and 20-22. The Company argues that it met its burden, in that it

presented testimony showing millions of dollars invested in plant additions and capital

improvements to both water and sewer systems. Also, the Company asserts that there is

independent, corroborative evidence from the state agency charged with the duty of

auditing USSC's books and records in this regard, namely, the Office of Regulatory Staff

("ORS"). Further, the Company states that there is no evidence that the Company did not

make the capital improvements and plant investments claimed. The Petition of the
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Companyfurther complains,inter alia, that the Order improperly relies upon testimony

of only six water customers in only four subdivisions with water service complaining

about water service or quality to reach this conclusion. USSC Petition at 2.

The general rule in administrative proceedings is that an applicant for relief,

benefits, or a privilege has the burden of proof. Leventis v. South Carolina Department of

Health and Environmental Control, 340 S.C. 118, 530 S.E. 2d 643 (2000). As we held in

a number of particulars in Order No. 2008-96, USSC failed to meet that burden. After

consideration of the evidence, denial of relief is justified because a number of matters

were either left unaddressed or were inadequately addressed by the Company, which left

no choice but to reject the requested rate increase.

With further regard to the capital improvements issue, the Company states that

"the reliance upon the cited customer testimony and testimony of Company witness Haas

to deny USSC the benefit of its plant investments made since its last rate case is not

substantial evidence." USSC Petition at 3. According to the Company, the most the

Commission can conclude from the cited customer testimony is that no capital

improvements were made in those individual customers' subdivisions, leaving no

grounds to deny recognition in rate base of capital improvements that were made in other

subdivisions.

As stated in Order No. 2008-96, the Company's Regional Director, Bruce Haas'

testimony was vague as to which capital improvements have been made. Even in

response to specific questions, Haas was rarely able to indicate where the capital

improvements were made or where on-going operational programs were instituted.
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Customertestimonycited raisedadditionaldoubtasto wherecapital improvementswere

made. Haastestified generallythat the companyhad made"over $5 million worth of

plantadditionssinceOctober2002,andover$3million worth of plantadditionssincethe

company's last rate case". Tr. Vol. 3 p. 227:8-11. He added that "some of the

improvementsdonot resultin benefitsthat arevisible to customersin everysubdivision".

Tr. Vol. 3 p. 227:12-16. However,when askedfor details,he largely failed to provide

understandabletestimonyregardingthe locationand typeof improvementsmadeby the

Company. For instance,whenaskedaboutwhetheranyof the Company'sexpenditures

hadbeenspentto addressthespecificwaterquality issuesraisedby thepublic witnesses,

Mr. Haas respondedwith an answerthat appearedto insteadaddressCompany-wide

expenditures:

Yes.Themain partof the questionwouldbe,whathavewedone,because
you have a lot of chemical feed equipment that we would have

installed initially as part of this $5 million worth of capital

improvements. You have chemical feed that would address things such

as possible iron, manganese in the water, mineral amount in the water.

Some things that also go along with that would include setting up flushing

procedures, implementing a flushing program out in the systems. And to

have a flushing program, you also have to have ways to isolate different

mains so that you can flush them properly. You also have to - in order to

isolate the mains you also have to have adequate valves in place. So that

continues - we've done that in a number of places --.

Tr. Vol. 3 p. 256:3 to 256:15 (emphasis added).

Again trying to elicit an answer specific to the systems complained of by the

public witnesses, Haas was then asked: "Have you done it in Foxwood?", to which he

replied:

Foxwood, we have installed blow-offs and the flushing - the actual

flushing program out there. We also have - I think one of the discolored-
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water complaints- you saidsoot,and I'm not sureI sawsootanywhere,
but we'll get complaintsof possiblecloudywater. Cloudy waterdoesn't
necessarilymeanit's discolored.It couldhaveair in thewater,air coming
from the well. And you canhave that type of discolorationor cloudy
looking water thatyou put waterin theglassandit lookscloudy,but after
it sits for abit theair bubblesdisappear,kind of like Perrierwater,except
wedon't chargefor thePerrier.

Tr. Vol. 3 p. 256:16 to 257:2. Therefore,with regardto Foxwood, the only capital

improvementHaascould recallwas the installationof blow-off valves. The restof his

extensiveanswerdealtwith non-capitalimprovements.Heprovidedno details,costs,or

otherinformation.

He was then askedabout specific improvementsin the Plantationsubdivision,

another location in which public witnesseshave complainedof a lack of system

improvements. Haasstated: "Yes. I can't tell you what, in Plantation, specifically

that would come to mind. I know on nearly every single facility that we had, since we

took over, we have done some type of upgrades at the facilities, whether it be installed

new well houses, the hydrotanks, new piping, chemical feed." Tr. Vol. 3 p. 257:14-18

(emphasis added). Again, he provided no details, costs, or other information.

Similarly, in regard to future planned improvements, USSC's own application

states that its proposed rate increase would "promote continued investment in and

maintenance of its facilities." Application at 4. However, when Hass was pressed for

details about planned improvements, he was again unable to provide further detail. See

Tr. Vol. 3 p. 251:12 to 252:22.

When specifically asked if the Company was "planning any infrastructure

improvement in any of these areas", Mr. Haas appeared to avoid the question, stating:
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Well, many things, such as that customers - that you commented - that

they don't see a system, or they don't see what improvements are being

made. A lot of things may occur at, say, a particular well house. Or if you

replaced a section of main, that main is underground so you don't see that,

so it's not something that is aboveground and readily seen, that would, I

guess, put a different light on what we're out there doing. If they're not at

the particular well house - let's say we replace a well pump. Let's say we

upgrade a well house and replace a hydrant tank, that's not --.

Tr. Vol. 3 p. 251:12 to 251:25.

Asked again "And are you planning to do any of these things specifically for these

neighborhoods? Do you have any plans on the books?", Hass could only say:

We have a capital improvement program. I can't say for each one of the

systems - where they have complained about the hydrants, we don't have

any plans for that. That would be not cost justified. Any other types of

improvements that we've currently got going on, such as we have installed

additional valves within a water system or additional flushing - what we

call blowoffs - to be able to flush the system better .... Things like that are

currently going on and I think in many of the projects that we've had over

the last couple of years, that was some of the list of projects that we've

actually undertaken. So we've continued to do that. We've replaced

hydropneumatic tanks. We continue working on improving our

processes ....

Tr. Vol. 3 p. 252:1-17. USSC simply failed to provide understandable testimony

regarding the location and type of improvements made or planned by the Company. We

believe this is inadequate, especially given the magnitude of the requested increase. We

agree with the customers - who were facing the second substantial rate increase in as

many years - that they deserve to know what capital improvements have and will be

made to the facilities that serve them. Therefore, the Commission rejected USSC's

application because the Company was unable to describe its claimed

improvements in any kind of intelligible detail, thus failing in its burden of proof.

capital
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a. Customer testimony.

The Company alleges that because a "de minimis" number of customers presented

testimony on the issue of capital improvements, the Commission should have accepted

the Company's testimony on the issue.

established case law in South Carolina.

This is not a valid argument in light of the

The case of Hilton Head Plantation Utilities

stands for the proposition that the Commission may withhold or deny approval of

proposed rates, based on the testimony of one witness, if that witness has raised

legitimate questions about the propriety of those rates due to suspect expenses. In Hilton

Head Plantation Utilities, a customer raised a question concerning the utility's expense

monies paid to its affiliates. The Commission wrote that the entire amount of the utility's

expenses was called into question because of questionable amounts paid by the utility

company to affiliates, and, again, this was brought to the Commission's attention by one

individual. The Commission's action was upheld by the South Carolina Supreme Court.

In the present case, the Commission considered the testimony of multiple USSC

customers who complained that the quality of their water and service had not improved

since the Company's last rate increase. Order at 12.

Many of the Company's Anderson area customers complained of a lack of capital

improvements by the Company in their particular neighborhoods. Some eighty-six

people attended the public hearing in Anderson. Thirty people testified, and fourteen I

i Melanie Wilson, Tr. Vol. 2 at 17-25; William Cooke, Id. at 30-32; Scott Johnson,

Id. at 39-46; James Bredenkamp, Id. at 46-47; David Loudin, Id. at 47-50; Lee Leary, Id.

at 50-52; Mike Walsh, Id. at 55-56; Darrel Rogers, Id. at 56-60; Jeremy Crowe, Id. at 60-

61; Mike Lofiis, Id. at 64-65; Peter Kratz, Id. at 76-83; Larry Chatham, Id. at 83-87; Ken

Cheek, Id. at 91-92; and Lou Rotola, Id. at 93.
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complainedthat in spiteof substantialrate increases,no improvementshadbeenmadeto

their system.Four otherwitnesses2generallyexpressedagreementwith thetestimonyof

MelanieWilson, who,assetout morefully at p. 23andbelow,specificallyaddressedthis

sameconcern. No one testified in favor of the rate increasesproposedin this case,nor

did anyonetestifyasto positivecapital improvementsmadein their neighborhoods.

For instance,public witnessWilson statedduring thepublic hearingconductedin

Andersonthat shehadneverseenanymaintenanceon anyof the individual pipes in her

Lakewoodsubdivision.Tr. Vol. 2 p. 24:22-25to 25:1. Public witnessWilliam Cooke

complainedof failing pipesand failing metersin the GreenForestneighborhood.Id. p.

31:4-25to 32:1-4. WitnessJamesBredenkampcomplainedof no major maintenanceto

the systemin the Town Creekarea.Id. p. 46:21-25to 47:1. WitnessLarry Chatham

complainedof 30 year old lines and failure to replace those lines in the Clearview

neighborhood.Id. p. 84:23-25to 85:1-12. WitnessLou Rotola,a 34yearresidentof the

Town CreekAcrescommunity,notedthat no new improvementshavebeenmadeto the

watersystemin hisneighborhood.Id. p. 95:14-23.NotwithstandingtheCompany'sview

that concernsexpressedby their customerswere "de minimis", we find that this

testimony, by various residents of a number of subdivisions served by the Company,

more than meets the Hilton Head Plantation Utilities standard for consideration of

customer testimony. Further, the testimony of these customers, combined with Haas'

inability to describe the specific cost and location of the claimed improvements, led the

Commission to question the prudence of the Company's expenditures. This combination

2 Ginger Kirby, Tr. Vol. 2 at 61-62; Johnny Fuller, Id. at 65-68; Robert

Oppermann, Id. at 72-74; and Bill Konen, Id. at 90-91.
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of the testimonyregardingthe lack of capital improvementsgiven by customers,along

with the inadequacyof the Company'switness' testimonyon the issue,is at the root of

theCommission'sdisagreementwith theCompany.The Commissionbelievesthat these

customersdeserve,andareentitledto,anexplanation;theCompanydoesnot.

The Companyalso allegesthat evenif customertestimonywere relevantto the

level of the Company'splant investmentand ratebase,the Order's statementthat "the

testimonyof the public witnessestakenas a whole calls the Companytestimonyinto

question"is in error. TheCompanymaintainsthatthe levelof customertestimonyis not

substantialevidence,andwasnot sufficientto call theCompanytestimonyinto question.

This allegationof error is without merit, given the SouthCarolina SupremeCourt's

holding in Hilton Head Plantation Utilities as discussed su_.

Further, the Company's citation of the Supreme Court's Memorandum Opinion in

Heater Utilities, Inc. v. Public Service Commission of South Carolina, Op. No. 95-MO-

365 is inapposite, even ignoring the fact that a memorandum opinion is not precedential,

except for cases where it is directly involved. See_ 239 (c) (2), SCACR. The Company's

citation of Porter v. S.C. Public Service Commission, 328 S.C. 222, 493 S.E. 2d 92

(1997) is also misplaced, since that case only discusses a percentage of variance in

expenses as not being significant. This is irrelevant to a finding that, due to a

combination of customer and Company testimony, the total amount of Company expense

was in question.

The Company argues that even assuming the Commission could properly rely

upon customer testimony, Order No. 2008-96 erroneously denies USSC's request to
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include in rate baseadditionsto sewerplant given no customerraisedany issuewith

respectto sewer service. Again, as previously stated,without more specificity as to

locationandamounton thepartof theCompany,wewereunableto credit theCompany

with the capital improvementsand on-goingoperationalprogramsit purportsto have

made.Orderat 13. This fact is truefor both thewaterandsewerareas.Accordingly,we

discernnoerror.

b. Commission Precedents

The Company alleges that Order No. 2008-96 is an arbitrary departure from the

Commission's prior precedents involving other water and sewer utilities, because, in past

cases, the Commission heard customer complaints about water quality and poor service,

but did not deny rate relief. USSC cites 330 Concord Street Neighborhood Association v.

Campsen, 309 S.C. 514, 424 S.E.2d 538 (Ct. App., 1992), inter alia, as support for its

position, then goes on to cite four cases where it believes different results occurred under

similar circumstances. The Company argues that the four cited cases are precedential in

the present case, and faults the Commission for failure to rule in a manner consistent with

those cases.

The Campsen case does stand for the proposition that an administrative agency

acts arbitrarily if it fails to follow its own precedents without justification. However,

Campsen also holds that when there are distinguishing factors between cases, the agency

may arrive at a different conclusion. 424 S.E. 2d at 540. Nor does Campsen prohibit the

Commission from departing from previously established regulatory policies if it has a

rational basis for doing so. As discussed below, Campsen does not prohibit our
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conclusionsin the presentcase. As explainedherein, USSC fails to recognizethe

distinguishingfactorsbetweenthepresentcaseandthecasescited.

The Companycites to a prior USSCrate case,in which the Commissionheard

testimony from customerscomplaining about water quality.3 Notwithstanding the

complaints the Commission approved a rate increase in Order No. 2006-22, based in part

upon additions to the Company's rate base testified to by both Company and ORS

witnesses. The Company also cites similar rulings in rate cases brought by Southland

Utilities 4 and Tega Cay Water Service. 5 Although customer testimony was presented in

both cases, no Company or customer testimony raised a question as to whether capital

improvements were made. USSC also cites the Commission's order granting a rate

increase to Carolina Water Service. 6 The Carolina Water Service case is also

distinguishable from the case at bar. In that case, witness Haas gave specific testimony

as to location and cost on a portion of the capital improvements by discussing installation

of a new odor control baffle and air scrubber system at the Company's Watergate plant,

at a cost exceeding $135,000. See Docket No. 2004-357-W/S, Tr. Vol. 5 p. 325.

3 Application of Utilities Services of South Carolina, Incorporated for Adjustment

of Rates and Charges and Modifications to Certain Terms and Conditions for the

Provision of Water and Sewer Service, Docket No. 2005-217-WS.

4 Application of Southland Utilities, Incorporated for Adjustment of Rates and
Charges for the Provision of Water Service, Docket No. 2007-244-W and Order No.
2007-887.

5 Application of Tega Cay Water Service, Inc. for Adjustment of Rates and Charges
and Modifications to Certain Terms and Conditions for the Provision of Water and Sewer

Service, Docket No. 2006-97-WS and Order No. 2006-582.

6 Application of Carolina Water Service, Incorporated for Adjustment of Rates and

Charges and Modification of Certain Terms and Conditions for the Provision of Water
and Sewer Service, 2004-357-WS and Order No. 2005-328.
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In any event, the Commissionmay find testimonymorepersuasivein one case

than another. The Company'sargumentis essentiallythat oncethe Commissionhas

grantedarate increasein spiteof customercomplaints,it mustdo thesamein subsequent

cases.This argument misconstruesCampsen, as well as the Commission's prior

decisions. The flaw in the Company's argument is that it ignores the fact finding role of

the Commission. In the case at bar, the Commission heard from eighteen customers 7 who

voiced or supported concerns about the fact that USSC had requested a substantial rate

increase for the second time in two years and that they had seen no improvement in

service or facilities. The Commission believes these customers deserve an answer to

their concerns, and regrettably it is unable to give them one.

c. Court of Common Pleas Precedents.

USSC states that the Commission's Order is erroneous as a matter of law because

it ignores certain Orders of the Court of Common Pleas for Richland County related to

previous cases involving other utilities, specifically Tega Cay Water Service and Carolina

Water Service. According to the Company, we improperly relied upon "unsubstantiated"

customer testimony regarding service quality issues as a basis to deny rate relief or to

impose requirements upon the utility exceeding Commission authority to do so.

However, this Commission did not rely upon the customer testimony regarding service

quality issues alone as a basis to deny rate relief or to impose unauthorized requirements

on the utility. To the contrary, we examined the customer testimony and concluded that

v See footnotes 1 and 2.
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that testimonycalled into question,to somedegree,the Companytestimonywith regard

to wherecapital improvementshadbeenmade.

Our conclusionwas that, eventhoughCompanywitnessHaasgenerallytestified

that the capital improvementswere made,in the absenceof specificsfrom Haasor any

otherCompanyor ORSwitnessesandwith the quality of serviceproblemsexperienced

by a numberof theCompany'scustomers,wecould not discernthe locationof manyof

thecapital improvements.Evenasto thosefor which wecoulddiscernthe locations,we

could not discern the associatedcapital costs. No list of capital improvementswas

provided by the Company. The Commissioncannot determinethe prudenceof the

capitalexpenditureswithout knowing the locationandtype, and mereexpendituredoes

notproveprudence.Therefore,customertestimonyon qualityof servicewasnot directly

employedto denyraterelief, but only to raisequestionsasto wherecapitalimprovements

weremade. Accordingly the Company'sbasicpremisefor this exceptionis faulty, and

theexceptionmustberejected.

Furthermore,theCircuit CourtOrderscitedin supportof theCompany'sposition

are not rulings related to the presentUSSC rate case. In proposingthesecasesas

precedent,the CompanyignoresRule 239(d)(2),SCACR,which statesthat unpublished

ordershavenoprecedentialvalueandshouldnot becitedexceptin proceedingsin which

theyaredirectly involved. Evenso,we thoroughlyexplainedour viewson theTegaCay

Water Servicecaseat pages8-10of OrderNo. 2008-96,andwe affirm thoseviews and

include them here by referenceas if repeatedverbatim. Further, evenif the Carolina
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Water Servicecaseprecedentwas applicablehere, it is unpersuasivein view of the

circumstances in the present case. We reject this allegation of error in its entirety.

d. Patton v. Public Service Commission.

The Company alleges that Order No. 2008-96 is arbitrary and capricious,

constitutes an abuse of discretion, and is erroneous as a matter of law because it

withholds all rate relief in all of the eighty-two subdivisions receiving water and the four

subdivisions receiving sewer service from USSC. The Company cites Patton v. Public

Service Commission, 280 S.C. 288, 312 S.E. 2d 257 (1984) for the proposition that, if

rate relief is delayed, it should be delayed only in the subdivision, or subdivisions, where

the problems existed. USSC, however, again ignores the fact that it failed to meet its

overall burden of proof for the entire rate case, which encompassed all subdivisions in the

Company's territory. Further, even if Patton's standard of delaying rate relief only in

"subdivisions where the problems existed" was applicable, the Company's failure to

provide proof regarding the location of expenditures is a systemic one, therefore

applicable to all of their subdivisions.

In addition, our decision in Order No. 2008-96 was not exclusively based on the

Company's general failure to show where capital improvements were made, but also on

its failure to properly document whether affiliate expenses for sludge hauling by Bio-

Tech were appropriate. These questions go to the appropriateness of expenses which

were allocated to all eighty-two subdivisions in the Company's system, not just one

subdivision. Therefore, under the circumstances, we appropriately denied rate relief to

the Company over the entire system, and Patton simply does not apply. Further, no
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showing of "special circumstances" to separate out specific subdivisions as required by

August Kohn and Co. v. Public Service Commission and Carolina Water Service, 281

S.C. 28,313 S.E. 2d 630 (1984) was made, as is further discussed below.

e. August Kohn decision.

In its Petition, USSC argues that Order No. 2008-96 is arbitrary and capricious,

constitutes an abuse of discretion, and is erroneous as a matter of law because it is

contrary to the holding of the Supreme Court of South Carolina in August Kohn and Co.,

Inc. v. Public Service Commission and Carolina Water Service, su_u_p__.8 The Company

argues that the Supreme Court held in August Kohn that rates for a public utility are

properly set on a statewide basis, and a specific subdivision may have its rates set

separately only where special facts and circumstances exist. USSC states that if such

special facts or circumstances exist in the present case, the proper means to address them

is to exclude only those subdivisions from a rate increase where special facts and

circumstances exist. Instead, the Commission withheld all rate relief in all of the eighty-

two subdivisions receiving water and the four subdivisions receiving sewer. The

Commission rejects the Company's argument for several reasons.

The Commission acted properly even if the Company's interpretation of the

holding in August Kohn is accepted. Certainly, if rates are properly set for a utility on a

statewide basis, the Commission's holding was both uniform and consistent with this

case law when it rejected a rate increase for all the Company's systems located

8 USSC's Petition has separate sections for its arguments concerning the

application of the Patton and August Kohn cases; therefore we have dealt with them

separately here. However, we find little distinction between USSC's application of the

two cases.
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throughout the State. By USSC's own reasoning, since no special facts and/or

circumstances were found by this Commission in Order 2008-96 as required by

Kohn for individual subdivision rate treatment, the Application was correctly rejected in

its entirety. The Company simply failed to explicitly present evidence about where

capital improvements were made that would allow a finding of special circumstances,

resulting in individual rate treatment for specific subdivisions. Similarly, we reiterate the

non-applicability of the Patton case since the Company's overall failure of proof leads us

to the inability to deny relief in only certain subdivisions. Again, we conclude that an

overall denial of rate relief was in order, and, indeed, was properly ordered in Order No.

2008-96.

f. ORS's audit and investigation.

In addition, the Company argues that the Commission's Order is erroneous as a

matter of law because it ignores the investigation, audit, examination, and testimony of

the Office of Regulatory Staff (ORS), which concluded that USSC had made the

additions to plant proposed to be included in the Company's rate base in the parties'

proposed orders. The ORS materials discuss total dollar amounts of capital

improvements, but fail to set out the specific items or even the locations of the capital

improvements made by the Company. The Commission is not aware of whether such

information was available to the ORS. USSC cites Johnson v. Painter, 279 S.C. 390, 307

S.E. 2d 860 (1983) as supporting authority. The only statement in that case that seems

relevant is as follows: "The Court does not always have to accept uncontradicted

evidence as establishing the truth; however, it should be accepted unless there is reason
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for disbelief." In thepresentcase,thereis clearlyreasonfor disbeliefasto whetherany

expendituresmadewereprudent. As statedabove,the Commissioncannotdeterminethe

prudenceof the capital expenditureswithout knowing the locationand type, andmere

expendituredoesnot proveprudence. Thecustomertestimonycited in OrderNo. 2008-

96 at 12supportsour point that this Commissionsimply cannottell the prudenceof the

expendituresbecauseit cannot determinewhere the improvementsand operational

programswere madeby the Company. Accordingly, thereis "reasonfor disbelief" as

statedin the Johnson case, and this allegation of error is without merit.

III. OPERATING EXPENSES

The Company contends error in the Commission Order finding that the Company

failed to meet its burden of proof with respect to increases in operational expenses

claimed to have been incurred since the Company's last rate case. The Company argues

that the Commission, at least implicitly, denied the Company's operating expenses. The

Commission acknowledges that certain portions of the items referenced as capital

expenditures were actually operating expenses. However, the allegations of error are

almost identical to those alleged against the Commission's findings regarding capital

improvements. Accordingly, we reiterate our prior holdings as to the Company's failure

to meet its burden of proof with regard to capital improvements.

USSC further appears to assert that Order No. 2008-96 improperly denies USSC

an opportunity to charge for its increased expenses of doing business. USSC Petition at 9.

As support for this statement, the Company cites Hamm v. PSC, 310 S.C. 13,425 S.E. 2d

28 (1993) citing, Southern Bell v. PSC, 270 S.C. 590, 244 S.E. 2d 278 (1978). This case
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is distinguishable factually from the present case because it concerned mandated gas

"take or pay" expenses from the Federal Energy Regulatory Commission passable to gas

consumers under the federal filed rate doctrine. Further, no question in that case

concerned expenditures of the monies involved. Again, in the present case, we held and

still hold that the Company failed to prove where it expended the monies asserted and the

individual amounts. This omission made a determination of the prudence of the

operational expenditures impossible.

In addition, USSC alleges that Order No. 2008-96 erroneously concludes that

USSC did not meet its burden of proof with respect to expenditures for operational

programs because the Company's expenses are presumed reasonable and incurred in

good faith as a matter of law and no _ in the case raised the specter of imprudence.

According to USSC, the Order is contrary to the holding of the Supreme Court in Hamm

v. S.C. Public Service Commission, 309 S.C. 282, 422 S.E. 2d 110 (1992). The case

states that the presumption that a utility's expenses which enter into a rate increase

request are reasonable and incurred in good faith does not shift the burden of persuasion

but shifts the burden of production onto the Public Service Commission or other

contesting party, such as the Consumer Advocate, to demonstrate a tenable basis for

raising the specter of imprudence. The Hamm case is of questionable application,

considering the Supreme Court's opinion in Hilton Head Plantation Utilities. In Hilton

Head Plantation Utilities a non-party public witness called into question the prudency of

claimed expenses, at least with regard to expenses incurred through affiliate transactions.

Thus, the fact that no party raised the issue of imprudence in the present case is not
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significant. Further,however,even if the Hamm caseis deemedapplicable,it must be

pointed out that, before the discussionof the presumptionof reasonablenessof the

utility's expenses,thecasestates:"Althoughtheburdenof proof of thereasonablenessof

all costsincurredwhich enter into a rate increaserequestrestswith the utility..." 422

S.E.2d at 286. Therefore,the Hamm caseis premisedon the burdenof proof resting

with the utility, a position taken by this Commission throughout this case. This

Commissionhasdemonstratedseveralinstanceswhere the Companyhas not met this

burden.

The Commissionsits asthetrier of fact, akin to a jury of experts.Southern Bell

Tel. & Tel. Co. v. Public Service Commission, 270 S.C. 590, 244 S.E. 2d 278 (1978).

Simply because testimony is uncontradicted does not render it undisputable. The

question of the inherent probability of the testimony and the credibility of the witness

remains. Even when evidence is not contradicted, the jury may believe all, some, or none

of the testimony and the matter is properly left to the jury to decide. Hoard v. Roper

Hospital, Inc., 377 S.C. 503,661 S.E. 2d 113 (2008). Given the lack of detail as to both

capital improvements and expenses in either the Company's or ORS' testimony, and the

customer testimony, the Commission was free to conclude that neither Company witness

Haas, nor ORS witnesses, properly established the expenditures for operational programs.

IV. BIO-TECH EXPENSES

USSC asserts in its Petition that Order No. 2008-96 erroneously concludes the

Company failed to meet its burden of proof with respect to expenses incurred with its

affiliate Bio-Tech, Inc. for sludge hauling services. The Company disputes the portion of
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the Order that statesthat there is an "absenceof dataor information from which the

reasonablenessand propriety of the services rendered and the reasonablecost of

renderingsuchservicecan be ascertained."Orderat 14. The Companyallegesthat it

providedevidencefrom which the reasonablenessandpropriety of this expensecanbe

ascertainedin the form of thetestimonyof the witnessLenaGeorgiev,SeniorRegulatory

Accountantfor USSC. Shestatedin testimonythat therateschargedby USSCto Bio-

Tech were the same as those charged by Bio-Tech to other public utilities and

governmentalutilities for the sameservicesand were market rates.Tr. Vol. 3 p. 184.

USSC submits that this testimony is information from which the reasonablenessand

propriety of this expensecanbe ascertained,which is all USSCis requiredto produce

underHilton Head Plantation Utilities. The Company misconstrues the Commission's

findings.

A mere showing of actual payment does not establish a prima facie case of

reasonableness when payments are made to an affiliate. Hilton Head Plantation Utilities,

441 S.E. 2d at 450-451. In the present case, the Company stated the reasonableness and

propriety of the expenses can be ascertained because the amount USSC paid to Bio-Tech

for sludge hauling was the same as paid by other utilities and agencies, and the amounts

paid were market rates. (emphasis added). See testimony of Lena Georgiev, Tr. Vol. 3

p. 170. However, the only evidence before the Commission to prove this point is the

testimony of Ms. Georgiev, indicating that Bio-Tech charged market rates for sludge

hauling. She did not cite any other similar contracts or other information which would

have allowed this Commission to compare Bio-Tech's rate with market rates. When
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questionedon this subject,Georgievstatedshe"thought someonein the Companyhad

performedsucha study," but provided no additional information. Tr. Vol. 3 p. 184.

Sincethis Commissionhadno actualmarketdatawith which to comparethe Bio-Tech

rate, and given the uncertain testimonyregardingwhether the Companyhad actually

carriedout sucha study, it found an "absenceof dataand information from which the

reasonablenessand propriety of the services renderedand the reasonablecost of

rendering such services can be ascertainedby the Commission." See Hilton Head

Plantation Utilities, see also Kiawah Property Owners Group v. Public Service

Commission, 357 S.C. 232, 593 S.E. 2d 148 (2004), and Seabrook Island Property

Owners Association v. Public Service Commission, 303 S.C. 493,401 S.E. 2d 672 (1991)

(holding it is within the Commission's statutorily delegated power to determine the

amount of expense that will be charged to the ratepayers). Accordingly, we properly

refused allowance of the expenses under the authority of that case law. Departure from

prior precedent was also justified by the specific lack of supporting evidence in this case.

As we noted in our prior discussion of Campsen, sup___, when distinguishing factors exist

between cases, a different result reached by the agency is not arbitrary. Ms. Georgiev's

testimony, which lacked comparative data, clearly distinguished this case from prior

cases. The Company's allegation of error is without merit.

V. DHEC LEAD ISSUE

USSC takes exception to the section of Order No. 2008-96 which rebuked the

Company for its failure to address DHEC's notice of excess lead in the Shandon water

system. Neither USSC nor the ORS brought this quality of service issue to the attention
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of the Commission. Instead,the leadnoticewasprovidedby Linda HoganFick, oneof

the Company'scustomers.(SeeHearing Exhibit 2.) This failure promptedquestions

aboutotherpotentially hazardoussystemdifficulties with DHEC implicationsthatmight

haveoccurredthroughoutthe USSCsystemsof which the Commissionwas not made

aware. We cited this omissionasanotherexampleof the Company'sfailure to meet its

burdenof proof. Orderat 15-16. USSCfailed to provide informationon this issueeven

whenit wasraisedduring theproceedings.

The Company alleges that the letter from the Company to customer Fick

informingthe Commissionof this problemis not anoticeof violation by USSCissuedby

DHEC. According to USSC,it is only a noticerequiredby DHEC to besentto USSC's

customersinforming themthat leadlevelsin theirwaterexceededa specifiedlevelduring

theperiod in question,andno actualviolation of DHEC rulesoccurred.USSCPetitionat

11. The Commissionacknowledgesthat there is no evidenceof a violation of DHEC

regulationsandthereforeits finding that theCompanyfailed to report a DHEC violation

was in error. Having reconsideredthe issue on this basis,we neednot addressthe

Company'sremainingargumentsregardingthe allegationof DHEC violations.

VI. WATER DISTRIBUTION-ONLY RATE

The Company takes issue with this Commission's findings that USSC failed to

meet its burden of proof with respect to the proposed increase in its water distribution

rate because (a) certain of USSC's Anderson and York County water customers "are

paying significantly more than their neighbors who are on various nearby municipal

water systems," (b) this testimony "raise[d] questions of fairness with regard to the price
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paid by distribution only customersof the Company,"and (c) USSCdid not provide

"[f]urther data on the Company's cost of providing water to the distribution-only

customers[which] shouldhavebeenprovided.., giventheapparentdisparitybetweenthe

[distribution-only] ratespresentlychargedby the Company...ascomparedto the rates

chargedby thevariousadjoiningmunicipalsystems."Orderat 16-18.

USSCassertsthat thepresentrateschargedfor the Company'sdistribution-only

customerswere approvedby this Commissionin the Company'slast rate caseandthat

thoseratesarethereforepresumedcorrectasa matterof law. The Commissiondoesnot

disputethis assertion,nor doweseekto lower thepresentrateschargedto thecustomers.

Althoughno party seeksto reducethepresentrates,it is reasonablefor this Commission

to obtainfurtherevidenceon theproposedratesfrom thepartiesbeforeadoptingthemas

just andreasonabledueto thecustomertestimonyon theissuereceivedat eveningpublic

hearingsin both Andersonand Rock Hill. Se____eetestimonyand hearingexhibit cited in

Orderat 16-17. Simply put, thedifferencebetweentheCompany'sratesandthoseof its

neighboringwater system,bothof which supplywaterfrom thesamesource,is sobig in

this casethat it raisesquestionswith theCompany'scustomersandwith the Commission.

As amatterof basicaccountability,thesequestionsdeserveananswer.

USSCcustomerMelanie Wilson describedthe disparity betweenthe systemsas

follows:

If you look at this photo,Lakewoodsubdivisionis on theright andGreen
Hills subdivisionis on the left directly besideLakewood. In fact,manyof
theGreenHill homeshavepropertyadjoiningthe residentsin Lakewood,
andthe vertical line showsthe propertyconnection. GreenHill residents
get their water directly from HammondWater District, the samewater
systemwherewe getourwater. In fact, thesamewaterline thatservesus
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also servesGreenHill, aswell asthe otherneighborhoodsvisible in this
photo. Accordingto thewaterline map,this waterline runsin front of our
subdivisions and is actually in the yard of several Lakewood
residents....let's compareour situationto GreenHill's. Basedon 6,000
gallons of usage, the averagewater bill for Green Hill subdivision
residentswould bejust over $34 everytwo months. Lakewoodresidents
would paymore than$82 every two months,which is 142percentmore
than GreenHill residents....Utilities Serviceshas [now] proposeda 49
percentincreasein ourbasicfeesandwaterusagefees. 9

Tr. Vol. 2 p. 20:24 to 21:16.

USSC Regional Director Hass only addressed the concerns in general terms,

stating that governmental entities have advantages over private companies such as the

ability to levy property taxes, 1° issue bonds, and that they do not have to pay taxes or

profits to their shareholders. He also cited a municipal water authority's ability to charge

higher rates to non-residents outside of city boundaries - a condition not applicable to the

Lakewood and Green Hill subdivisions, which are served by a public service district, not

a municipality. Haas concluded by saying that the Hammond Water District charges

USSC a full service rate, thereby driving the company's rates up. Tr. Vol. 3 p. 226. Haas

failed to cite to any specific facts to support his explanations.

9 Anderson County Council noted a disparity of rates of approximately 141 percent. Tr.

Vol. 2 p. 33:12-20. (Resolution from Anderson County Council presented by public

witness Michael Cunningham, Deputy County Administrator for Anderson County); See

also Order No. 2008-96 at 17-18, which describes the testimony of a number of other

witnesses from both Anderson and Rock Hill, who complained of excessive distribution

water rates when compared with nearby Water Districts. See, in addition, the testimony

of public witness David Loudin who also described a disparity between his USSC water

distribution rate and the Hammond Water District rate. Tr. Vol. 2 p. 48:8-15 to 49:3-9.

l0 While Mr. Haas may have been claiming the municipality had the advantage of levying

taxes, he cited no specific evidence for that assertion, and we can find no authority to

support a claim that this municipal entity has the authority to levy taxes.



DOCKETNO. 2007-286-WS- ORDERNO. 2009-353
MAY 29,2009
PAGE25

The Commission believes that Mrs. Wilson and USSC's customersin the

Lakewoodsubdivisiondeservea betterexplanation. As the Commissionnoted in its

Order,theremaybe legitimatereasonsfor this disparityin rates,but the Commissionhas

noway of knowing.Hass'sgeneralexplanations,which arenomorethantheories,areof

little help.

Further supporting this Commission's position is the testimony of Catherine

Adams,who statedthat sheandherhusbandown andoperatea dentalpracticewhich is

suppliedby theHammondWaterDistrict. Shestatedthat thebill for the last two months

for that dentalpractice,which haswatercontinually in use,waslessthanthebill for her

home,which is suppliedby USSC. Shenotedthat no onewasusuallyat herhome.Tr.

Vol. 2 p. 52:23-25to 53:1-14. Again, the ratedisparity is called into questionwith no

explanation.

USSC cites Re Bozrah Light & P. Co. 34 P.U.R.3d 398, a 1960 Connecticut

Public Utilities Commission case, for the proposition that comparisons of the Company's

current rates with rates of other utilities are irrelevant and cannot form the basis for a

decision in USSC's case. The case states specifically that "rates may not be prescribed

on the basis of comparison with rates of other utilities since, in passing upon the

reasonableness, the commission must evaluate the needs of each company upon its own

merits." Id___.Although it is true that each company must be evaluated on its own merits,

the use of comparison evidence with other utilities is not prohibited. See Heater of

Seabrook, Inc. v. P.S.C., 332 S.C. 20, 503 S.E. 2d 739 (1998), wherein the South

Carolina Supreme Court did not prohibit the use of comparison findings in a case
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involving awater-wastewaterutility. 503 S.E.2d at 742. In thepresentcase,therewasa

largebody of customertestimonythat comparedUSSCcustomers'distribution-onlyrate

from USSC with the ratesof nearby municipalities.Order at 16-17. Although this

testimonywas limited to a comparisonof the rates,with somepercentagedifferences

cited, the testimonywas enoughto raisequestionsof fairnesswith regardto the price

paid by the distribution-only customersof the Company,especiallyin light of the fact

that arateincreaseto thedistribution-onlycustomerswasproposed.

A water system,whetheroperatedby a municipalityor aprivate corporation,is a

public utility, andbothareboundby arule of reasonablenessin regardto rates.Simons v.

City Council of Charleston, 181 S.C. 353, 187 S.E. 545 (1936). It is incumbent upon this

Commission to approve rates which are just and reasonable, considering, among other

factors, the price at which the company's service is rendered and the quality of that

service. Seabrook Island Property Owners Association v. South Carolina Public Service

Commission, 303 S.C. 493, 401 S.E. 2d 672 (1991). Unfortunately, when all the

evidence had been presented in the present case, we were unable to determine whether an

increase to the distribution-only customers was fair and reasonable, based on the record

before us.

USSC alleges that Order No. 2008-96 is factually erroneous because it states that

"[i]t may be the case that the neighboring water system is providing distribution services

to its customers at a deep discount." Order at 18. Instead, the Company states the

evidence shows the governmental systems described in customer testimony charge USSC

the same per thousand gallons bulk water rate that they charge to their own retail
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customers. As USSC points out, it pays the sameretail rate as Anderson's retail

customers. The Commissiondoes not disputethis testimony. In fact, we cited the

testimonyof Bruce Haas,who statedthat HammondWater ServiceDistrict doesnot

extenda discountto USSCfor its bulk purchasesof water.Tr. Vol. 3 p. 219.Orderat 18.

However,the Andersonsystem'sfailure to extenda discountto USSCdoesnot explain

the grossdisparitiesin waterratesbetweencustomers.We statedthat "If thedifference

in rates is justifiable, the customersdeserveto know why," and we refusedto further

exacerbatethedisparitiesby allowing adistribution-onlycustomerrateincrease.Orderat

18. Evenif n__odiscountsaregivenby neighboringwatersystemsfor distributionservices

to its customers,the fact remainsthat there is a differencein rates,and the Company

failed to provide an explanationafter the issuewas raisedby the customertestimony.

Thus,we discernno error.

VII. DUE PROCESS

USSC alleges that "The Order erroneously limits the scope of the due process

protections to which USSC is entitled by ruling that USSC had the opportunity to file

responses to its customers' testimony and to cross-examine witnesses." Order at 5-6. The

Commission's practice of hearing from the public in rate case proceedings is well

established and has been recognized by the state Supreme Court. 11 USSC contends that

11 see e.__., Patton v. South Carolina Public Service Commission, 280 S.C. at 292-293,

312 S.E.2d at 260 ("The record indicates that a substantial amount of testimony was

presented to the Commission by the customers of PPR & M as well as testimony

presented by the Director of Appalachian--3 District of DHEC concerning complaints

about the quality of service rendered by PPR & M to its customers in the Linville Hills

Subdivision."); Hamm v. Public Service Commission, 309 S.C. at 302., 422 S.E.2d at 122

("As to the effect of the proposed price on customers, the PSC found that the increased
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its opportunityto file responsesto its customers'testimonyandto cross-examinepublic

witnesseswas insufficient to protectits right to dueprocess.USSCPetitionat 15. The

Companyarguesthat theseproceduralrights were inadequatein light of the fact that

"USSC's 'complaining' customerswere not requiredto adhereto the obligationsof a

party in a contestedcase."Id. "Nor wereanyof thesecustomerssubjectto discoveryby

USSC..." Id. According to USSC,a disparitywascreated,resulting in a due process

violation.

To the contrary, the CommissiongaveUSSCthe opportunity to investigatethe

testimonyof all publicwitnessesandto respondto their testimonyin later filings.

Theparametersof dueprocessareexpoundeduponin Leventis v. South Carolina

Dept. of Health and Environmental Control:

Due process is flexible and calls for such procedural protections as the

particular situation demands. Ogburn-Matthews v. Loblolly Partners, 332

S.C. 551, 561, 505 S.E.2d 598, 603 (Ct.App.1998) (quoting Stono River

Envtl. Protection Ass'n v. South Carolina Dep't of Health and Envtl.

Control, 305 S.C. 90, 94, 406 S.E.2d 340, 341 (1991)). The requirements

of due process include notice, an opportunity to be heard in a meaningful

way, and judicial review. Ogburn-Matthews, 332 S.C. at 562, 505 S.E.2d

at 603; see also S.C. Const. art. 1, § 22. To prove the denial of due

process in an administrative proceeding, a party must show that it was

substantially prejudiced by the administrative process. Ogburn-Matthews,

332 S.C. at 561,505 S.E.2d at 603 (citing Palmetto Alliance, Inc. v. South

Carolina Public Service Comm'n, 282 S.C. 430, 319 S.E.2d 695 (1984)).

rates were reasonable .... In addition, the PSC noted that it had received only five letters

opposing a rate increase."); Hilton Head Plantation Utilities v. Public Service Comm'n,
312 S.C. at 449, 441 S.E.2d at 322 ("Thereafter Richard C. Pilsbury (Pilsbury), President

of the Property Owner's Association of Hilton Head Plantation, a protestant representing

many consumer rate payers, called the Commission's attention to the fact that a

substantial portion of the Utility's budget was paid to its corporate parent.").
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340 S.C. at 131-132,530 S.E.2d at 650. USSC fails to show that it was either

substantiallyprejudicedby the admissionof customertestimony or that it was not

allowedthe opportunityto be heardin a meaningfulway. Not only did USSCbenefit

from representationof counselwhile its customersdid not, it alsoenjoyedthe ability to

cross-examinethesewitnesses,file responsesto their testimony, and prefile written

testimony. Tr. Vol. 1p. 48, 51,65, 76; Tr. Vol. 2 p. 58,67, 72;Tr. Vol. 3 p. 14,45 and

49; USSCLetterdatedDecember10,2007;HaasConditionalDirectTestimony,Tr. Vol.

3 p. 215.

USSC has also participated in evening public hearings over many years and is

thoroughly familiar with the type of testimony that sometimes appears during the efforts

of this Commission to obtain information on quality of service of the Company. Again,

USSC was allowed to investigate and respond to customer testimony after the public

hearings, and it did so. In contrast, the general ratepayer is much less sophisticated about

rate proceedings and formal hearings than the Company. If any disparity existed, it was

in favor of USSC.

USSC argues that by the Commission "allowing customers to circumvent the

established method of resolving complaints m2 it exceeded the powers conferred upon the

Commission by the South Carolina General Assembly. USSC does not cite to any

customer complaint statute or regulation supporting its claim that formal complaints are

the exclusive vehicles for airing of customer complaints. Statutory law does provide for

the imposition of fines if a water or sewer utility fails to provide "adequate and proper

12 USSC Petition at 16.
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service to its customers." S.C. Code Ann. §58-5-710. Also the law provides:

"Individual consumercomplaintsmust be filed with the Office of RegulatoryStaff,

which has the responsibilityof mediatingconsumercomplaintsunder the provisionsof

Articles 1, 3, and5. If a complaintis not resolvedto the satisfactionof thecomplainant,

the complainantmay requesta hearingbeforethe commission."S.C.CodeAnn §58-5-

270. However,what the Companycalls the PSC's "establishedmethodof resolving

complaints" is not found in a statute; it is found in the Commission'sregulations.

Customercomplaintregulationsfor waterserviceare found at 26 S.C.CodeAnn. Regs.

103-716and 103-738.Theseregulationsprovide:

Complaintsby customersconcerningthe charges,practices,facilities, or
servicesof the utility shall be investigatedpromptly and thoroughly.
Eachutility shall keepa recordof all suchcomplaintsreceived,which
recordshallshowthenameandaddressof the complainant,thedateand
characterof thecomplaint,andtheadjustmentordisposalmadethereof.

26 S.C.CodeAnn. Regs.103-716;and:

A. Complaintsconcerningthecharges,practices,facilities, or serviceof
theutility shallbeinvestigatedpromptly andthoroughly.Theutility shall
keep records of customer complaints as will enable it and the
Commission to review and analyze its proceduresand actions. All
customercomplaintsshall be processedby the utility pursuantto 103-
716and 103-730.F.
B. When the Commissionhas notified the utility that a complainthas
beenreceivedconcerninga specific accountand the Commissionhas
receivednotice of the complaintbeforeserviceis terminated,the utility
shallnot discontinuethe serviceof that accountuntil the Commission's
investigation is completedand the resultshave been receivedby the
utility.

26S.C.CodeAnn. Regs.103-738.

Substantially similar regulationsfor customercomplaints against wastewater

utilities are found at 26 S.C.CodeAnn. Regs.103-516and 103-538. Nothing in these
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regulationsindicatesthat the complaintprocedurescontainedthereinare the exclusive

meansfor the Commission'sconsiderationof customerserviceissues. Theprocessset

forth in thesestatutesandregulationsis meantto providea vehicle for the resolutionof

individual customercomplaints. Thereis no evidencethat eitherthe Commissionor the

General Assembly intended to foreclose the considerationby the Commission of

customerservice issuesin rate cases,nor is the Commissionlimited to considering

servicecomplaintsbroughtunderits individual complaintprocedures.Sucha readingof

these statutes and regulations would lead to an absurd result. Under USSC's

interpretation, if a utility received repeatedcustomerservice complaints that were

resolvedthroughthe investigationandmediationof the Office of RegulatoryStaff,these

issuescould not besubsequentlyconsideredby the Commissionwhenconsideringarate

increase. This tortured construction of the law and regulations is incorrect and

inconsistentwith the SupremeCourt'sdecisionin Patton.

The Public ServiceCommissionis within its statutoryauthority to hold public

hearingsand considerpublic testimony. This authority is derived from the General

Assembly'sbroadmandatefor the Commissionto ascertainandfix just and reasonable

standards,classifications,regulations,practices,andmeasurementsof service necessary

to supervise and regulate the rates and service as well as determine a fair rate of return for

public utilities. S.C. Code Ann. §§58-3-140 and 58-5-210 (1976) (emphasis added).

While the General Assembly granted these express powers, it declined to instruct the

Commission on how to apply them, leaving the means to exercise them to the
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Commission'sdiscretion. Testimonyby nonpartypublic witnesseshasbeenrecognized

bythe SouthCarolinaSupremeCourt.Se___geHilton Head Plantation Utilities _.

a. USSC's rate of return.

USSC claims that the Order unconstitutionally denies it a fair return on its

investment since, according to USSC, the evidence of record shows that the Company

added $1,507,580 in rate base since its last rate case. Once again, the Company failed to

prove its case in a number of particulars. When asked, USSC did not show what items

constituted the additional amount in rate base and where the items were located. Without

that proof, the Commission could not award rate relief to the Company, nor could it add

to the rate base to which the Company is entitled to a fair return. If the Company submits

another rate application, and meets its burden of proof, the Commission will certainly

consider again what constitutes a fair rate of return on the Company's investment.

The Company's Petition also claims that Order No. 2008-96 results in a

confiscatory rate of return on rate base because it effectively allows USSC a return of

only 2.58% on property used and useful in providing service to customers in South

Carolina. Bluefield Waterworks v. West Virginia_ 262 U.S. 679 (1923), and Federal

Power Commission v. Hope Natural Ga._, 320 U.S. 591 (1944). While the Company is

entitled to earn a reasonable rate of return, this right is not unconditional. In this case, the

Company has failed to prove that it is entitled to the claimed rate of return and therefore

the sufficiency is not in question.



DOCKET NO. 2007-286-WS - ORDER NO. 2009-353

MAY 29, 2009
PAGE 33

VIII. QUALITY OF SERVICE

USSC further contends that Patton v. Public Service Commission "does not speak

to whether quality of service is a proper consideration in arriving at just and reasonable

rates." USSC Petition at 17. USSC argues that Patton only allows the Commission to

"impose 'reasonable requirements' .... to insure that adequate and proper service will be

rendered to customers." Id. USSC further argues that Patton only holds that withholding

an increase until deficiencies are corrected "is a proper means by which the Commission

may discharge its authority..." Id. USSC's reading of Patton is unduly restrictive. The

Patton Court expressly recognized quality of service as a factor that must be considered,

stating "[t]he record in this proceeding indicates that the Commission, in determining

the just and reasonable operating margin for [the applicant], examined the relationship

between the Company's expenses, revenues and investment in an historic test period as

well as the quality of service provided to its customers." 312 S.E.2d at 259 (emphasis

added). USSC argues that, in Patton, "l) customer complaints alone were not held to be

sufficient to support the denial of rate relief, 2) objective testimony from a DHEC witness

that the utility's facility in that subdivision failed to meet DHEC standards was provided,

and 3) only a delay in the availability of otherwise allowable rate relief for service to

customers in one subdivision resulted." Id. at 18. However, Patton does not limit the

Commission to conditioning prospective rate relief, as USSC suggests. Instead, the case

acknowledges that quality of service is a factor for the Commission to consider when

setting rates. Patton does not foreclose the possibility that circumstances may warrant the

denial of a rate increase due to a utility's failure to prove that it offers adequate customer
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service.Id. at 260 (stating "In this instance, rather than reduce the rates and charges

found reasonable for sewerage service .... because of the poor quality of service, the

Commission chose to give the utility company the opportunity and incentive to upgrade

the system.") (emphasis added). USSC also argues that the Commission's consideration

of "quality of service" is inconsistent with its prior orders evaluating the "adequacy" of a

utility's service. The distinction between "quality of service" and "adequacy of service"

is a matter of semantics. The Commission's orders all focus on the question of whether

customers are receiving the service they deserve.

USSC also complains that the Commission denies rate relief in all of USSC's

eighty-two subdivisions based solely on the testimony of customers in four subdivisions.

USSC Petition at 18. However, the basis for our decision not to approve the Application

was the parties' failure to prove that the proposed rates were just and reasonable. The

fact that some of the Commission's concerns arose after hearing public testimony from

customers in four subdivisions renders them no less valid and certainly provides no basis

upon which USSC is entitled to a different result. In Patton_, the Commission was able to

condition a rate increase on the Company's compliance with DHEC regulations. Patton,

312 S.E.2d at 260. In the present case, the Commission lacked the necessary information

to grant conditional relief of the type granted in Patton.

USSC states that there is no quantifiable objective data or scientific criteria in the

record to support a finding that USSC's service is not adequate. USSC further argues

that the testimony offered by ORS shows that the service provided was adequate. USSC

Petition at 18. This assertion by USSC is a misstatement of the law, based largely upon
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USSC's misreading of an unpublishedmemorandumopinion issued by the South

Carolina SupremeCourt in 1995and an ensuingCircuit Court opinion. SeeHeater

Utilities Inc. v. Public Service Commission of South Carolina, Op. No. 95-MO-365 (S.C.

S.Ct. filed December 8, 1995), cited in Tega Cay Water Service, Inc. v. South Carolina

Public Service Comm'n, Case No. 97-CP-40-923 (Richland County Court of Common

Pleas, 1998) ("USSC"). In Tega Cay, the Commission granted the applicant a low rate of

return (0.23%), which the Commission claimed was justified by evidence of poor quality

of service. Citing to Heater, the Court of Common Pleas reversed the Commission's

decision, finding that the only evidence of poor service was the testimony of six

customers out of a customer base of about 1,500 and that these six customer complaints,

standing alone, were insufficient to support the rate of return issued by the Commission.

Heater and Tega Cay are clearly distinguishable from the case at hand, and

further, under Court rules, do not have precedential value in this case. In Heater, the PSC

based its denial of the rate increase entirely on a finding of poor water quality. The PSC

had based its finding of poor quality on the anecdotal testimony of fourteen customers,

despite a study conducted by Commission Staff which found the water to be clear and

odorless in the subdivisions about which the customers complained. Similarly, in Ye_Tg_g_a_

__C__y_,the PSC based a finding of poor service quality solely upon six customer

complaints. In both Heater and Tega Cay, the reviewing courts found that the

Commission's rulings were not supported by substantial evidence.

In the present case, the Commission declined to approve rate relief because USSC

failed to prove the requested rates to be just and reasonable based upon many factors.
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The Commissionheard testimony which gave it causefor concernabout quality of

serviceissues. However, the Commission'sdecision to deny a rate increasein these

proceedingswasultimately basedmore on the absenceof informationprovidedby the

Companythanon thetestimonyof complainingcustomers.

The Commission's actions in the instant casewere basedupon much more

evidencethanexistedin Heater,in which this Commissionactedsolelyuponits finding

of poor water quality. Here,while the ORS may have concludedthat USSCoffered

adequateservice, the Commissionfound evidencein customertestimonyand in the

parties' own submissionsto suggestotherwise. This finding brought into questionthe

Company'stestimonywith regardto capitalimprovements.While theCommissionrelies

upon the ORS to conduct audits and investigationsand present its findings to the

Commissionas an aid to the Commissionin making regulatory decisions,it is not

obligatedto acceptORS'sconclusionsasa matterof coursewhereotherevidencemight

lead to a different result. It is within ORS's purview to representthe public interest

beforetheCommission,but it is the Commission'sauthorityto deliberateandthenjudge

whetherpublic intereststandardsaremet.

Further,theHeaterandTega Cay cases are not even valid precedent for reference

in this case. Rule 239 (d) (2), SCACR. The Company attempts to cite these two cases

numerous times as precedent in its Petition. However, such citations are improper under

the stated rule. This principle is applicable to the Company's assertion that customer

testimony should be deemed unsubstantiated when it is not supported as shown in Heater

and Tega Cay. The Company also assumes throughout its Petition that this Commission
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deniedthe Companyrate relief solely on the basis of testimony from the Company's

customers.Evenif oneignoresthelackof precedentialvalueof theHeaterandTega Cay

cases, those cases are more concerned with the exclusive reliance on customer testimony

as direct evidence. In contrast, the present case involves the testimony of customers,

combined with Haas' inability to describe the specific cost and location of the claimed

improvements, which leads the Commission to question the prudence of the Company's

expenditures. This combination of the testimony regarding the lack of capital

improvements given by customers, along with the inadequacy of the Company's witness'

testimony on the issue, is at the root of the Commission's disagreement with the

Company.

The Company also takes exception to this Commission's discussion of the

standard of review found in S.C. Code Ann. Section 1-23-380, and states that the

consideration of this statute leads to an improper conclusion with regard to the status of

its objection. Order at 9-10. To be clear, the Commission considered the testimony of the

company's customers because it found their testimony to be relevant and appropriate

under the applicable statutory and case law, and because, as explained herein and in the

Commission's Order, the Company did not raise valid objections to this evidence.

Further, the Company states that the standard of review is irrelevant to the substantive

legal requirements for determining the adequacy of a utility's service in reliance upon

customer testimony as set out in Heater, Tega Cay, and Patto____n. The Commission

discussed the Supreme Court's standard of review only in the context of discussing the
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rationaleof thesecasesandhow they apply to theCommission. It wasnot applyingthat

standardof reviewin this case.

IX. "GENERAL DISCUSSION" EXCEPTIONS

Seabrook Island Property Owners Association v. SCPSC

Finally, the Company takes issue with several findings made in the "General

Discussion" portion of Order No. 2008-96. Order at 18-19. First, USSC disputes the

validity of the reference to the Seabrook Island Property Owners Association case,

asserting that USSC is not regulated on an operating margin basis as was the utility in

Seabrook Island, and USSC did not seek to have its rates set on an operating margin basis

in this case. This distinction does not invalidate the citation of this case. S.C. Code Ann.

Section 58-5-240 (H) (Supp. 2008) requires that this Commission specify an allowable

operating margin in all water and wastewater orders. Therefore, Order No. 2008-96 did

specify an operating margin for the Company in Finding and Conclusion No. 21 at page

22. Accordingly, whether the Company requested operating margin treatment or not, it

was assigned what we considered to be an appropriate operating margin based on the

evidence before this Commission. Seabrook Island Property Owners Association is

therefore as applicable to this case as it is to any case in which operating margin

treatment was sought.

Second, USSC questions this Commission's conclusion that USSC's "failure to

meet its burden of proof in this case, makes it impossible for [the] Commission to

determine whether or not the proposed rates...are just and reasonable." The Company

contends that this statement is patently incorrect, given the de minimis customer
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testimony, and the holdings of the South Carolina Supreme Court in the Heater

memorandum opinion and other cases cited detailing the requirement for substantial

evidence in this case. Yet, it is interesting to note that the Company argued in its

previous exception that "the standard of review is irrelevant to the substantive legal

requirements for determining the adequacy of a utility's service..." USSC Petition at 19,

Section (e). Clearly, the Company cannot have it both ways. We agree, however, that

our decisions must be supported by substantial evidence. As explained above, such

evidence was not forthcoming from the party with the burden of proof.

X. CONCLUSION

The root of the Commission's many legal disagreements with the Company in this

case is its perception of the role and obligations of a regulated utility with a monopoly to

provide service to its customers. The Company argues for a system in which customers

are not heard from in rate cases and their concerns almost always remain unanswered.

The Company argues that the law prohibits the Commission from exercising regulatory

oversight and inquiring about matters such as quality of service, or the reasonableness of

its rates when it is alleged that neighboring systems are offering comparable service at

roughly half the price. The Commission is convinced that the law does not forbid such

inquiries, which it views as essential components of public accountability.

Having fully considered the allegations of error asserted by USSC in its Petition,

and, as discussed above, the Commission finds those allegations to be totally without

merit, with the exception of the DHEC lead violation question. For any remaining

allegations of error not specifically discussed herein, such allegations are hereby deemed
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denied. Accordingly, the Company'sPetition is deniedanddismissed,exceptasnoted

above.

This Order shall remain in full force and effect until further order of the

Commission.

BY ORDER OF THE COMMISSION:

ATTEST:

JohnFi H o_var_. _"Chairm an

(SEAL)


